Bankers’ bonus dispute with Commerzbank set for High Court trial
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News analysis

Case will test the
extent of lenders’
discretionary power
on pay-outs, write
Jane Croft and
Megan Murphy

One of the biggest bonus
disputes arising from the
credit crunch is now set to
proceed to a High Court
trial as 104 investment
bankers sue Commerzbank

over claims they were enti-
tled to millions of pounds in

bonuses from a €400m
(£338m) pool.
The bankers were all

employed in 2008 by Dresd-
ner Kleinwort’s investment
banking division, which
was taken over by Com-
merzbank last year.

They claim they received
letters in December 2008
telling them about discre-
tionary bonuses they had
provisionally been awarded.
But they allege they later
received a tenth of the
bonuses they expected.

The’ case will test the
extent to which employers
have unfettered discretion
when awarding bonus pay-
outs. '

City bonuses are largely
regarded as discretionary.
However, it is noteworthy
that in the past six months,
a number of bankers have
won bonus cases after chal-
lenging  their former
employers in court.

The High Court recently
ruled that Malcolm Ruther-
ford, the former head of
institutional sales at Sey-
mour Pierce, the invest-
ment bank, was entitled to
a £70,000 bonus for the
fourth quarter of 2007.

He was dismissed in
November 2007 for allegedly
poor performance but the
High Court rejected these
allegations as  “unsup-
ported” by the evidence and
ruled that Seymour Pierce
should pay Mr Rutherford,
even though he had left by
the time bonuses were paid
before Christmas 2007.

Court documents show
that Seymour Pierce had
argued that, as an implied
term, it was a condition of
bonus payment that the

claimant be employed — not

under notice of termination
- when bonuses were paid.

In April the Court of
Appeal ruled that Saleem
Khatri, who was employed
as a derivatives trader with
an arm of Rabobank was
entitled to receive a €1.6m
bonus for 2008.

Mr Khatri sued over an
unpaid bonus, which he
claimed he was entitled to
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after he was made redun-
dant in October 2008 and
left in January 2009. The
judge found that although
he had been given a new
contract, which he did not
sign, he had been working
in the same role albeit for a
different manager.

Commerzbank faces the ire
of 104 bankers
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In his judgment on the
case Lord Justice Jacob
made it clear that bank con-
tracts with staff should be
explicit.

He ruled: “If banks decide
to reward their employees
by means of purely discre-
tionary bonuses then they
should say so openly and
not seek to dress up such a
bonus with the language of
entitlement qualified by a
slight phrase which does
not make it absolutely clear
that there is in fact no enti-
tlement at all.”

Banks often have large
areas of discretion in con-
tracts with their employees
- including which exchange
rates to use when paying
bonuses, something which
has led to legal action.

Other lawsuits have been
filed by bankers who claim
they are entitled to bonuses
as part of their severance
package.

Jo Keddie, partner spe-
cialising in employment at
Winckworth Sherwood said
she expected there would be
more bonus cases coming to
court, particularly as banks
implement the Financial
Service Authority’s remu-
neration code on bonuses
later this year.

If the FSA code results in
greater transparency,
employees will know the
parameters within which
they have been given a
bonus and can challenge
the decision in court.

“We are seeing a number
of bankers’ contracts, for
those moving jobs this
spring, which are very
vague about how they will
award incentives,” Ms Ked-
die said.

“The FSA's remuneration
code will require banks to
explain more carefully and
be more transparent regard-
ing their pay and reward

structures. We are watching
the industry closely to see
how new reward schemes
will evolve under the new
code during the latter part
of this year.”

Lawyers believe that
banks have been carefully
examining the fine print of
bankers' contracts on
bonuses. Ronnie Fox of Fox,
City solicitors, said: “There
is popular resentment at a
time  when  taxpayers
appeared to be bailing out
these banks. As a result
some banks have felt under
pressure to avoid excessive
payments to bankers.

“Many of the bankers had
contractual entitlements,
had earned a lot of money
for their employers and
were not responsible for
things going wrong. I think
there will be more claims
coming to court as this will
be an ongoing source of fric-
tion.”




