FINANCIAL TIMES APRIL 24/AFPRIL 25 2010
e

29

Jonathan
Moules
Business
Questions

We are a small business
selling German-made water
treatment systems. One of
our customers, who
purchased a system last
August, contacted us
concerning some apparent
“sensor faults” he was
experiencing during
installation. We supplied
varlous components under
“warranty replacement in
advance" to try to solve
the problem - to no avail.

We then shipped a
complete replacement

troller, which app
to have worked. The
customer is now seeking
financial compensation for
the additional work done
by his electrician to
replace the sensor and
controller and is
threatening legal
proceedings if we do not
pay by a certain date. Our
warranty conditions state:
“Within the warranty
period, we undertake to
repair or replace materials
free of charge - all
services beyond this are
excluded. No claim will be
considered if the proper
handling, installation,
assembly and utilisation of
the plant is not in strict
accordance with the
instructions provided.”

Tests on the components
the client has returned do
demonstrate a fault but it
is impossible to ascertain
whether this was caused at
manufacture or by the
client. There is no obvious
sign of abuse, s0 we are
not charging for any of the
replacement parts. We also
tried to acknowledge the
customer's inconvenience
by offering accessories
free of charge but we
object to his demanding
compensation.

Does he have any basis
for claiming monetary
compensation or is he just
chancing his arm?

The customer is probably
“chancing his arm" by
increasing his monetary
claim. Your failure to
respond to his initial
demand has no bearing on
any entitlement to damages.
As a seller, you have a
statutory obligation to
supply goods that are of

satisfactory quality and fit

for their normal purpose. If
you do not, you will
usually be liable to
compensate a customer for
losses that arise naturally
from any defects, unless
you can rely on a
contractual term that
either excludes or limits
your liability for a
particular type of loss,

Assuming your customer
is a consiumer, you cannot
exclude or restrict your
liability for a breach of
these implied terms, Also,
the term in your warranty
is unlikely to be effective
because it seeks to limit
your liability to
replacement parts alone.

Quantifying any liability
is a different matter and
the customer must prove
that the costs he has
incurred are reasonable.

If your customer sues, he
will have to prove that the
defects were present at the
point of sale and you will

| be able to attack the

quality of his installation.
Subject to the terms of
your contract with your
German supplier, you may
also be able to seek an
indemnity from it if the
problems were caused by a
manufacturing defect.
Stmon Walsh is a partner
and commercial litigation
solicitor at SA Law

A claim in UK
or South Africa?

I run a small marketing
agency in London and
recently worked on a
project for a client based
in South Africa. It has now
been brought to my
attention by a third party
that this company Is
subject to insolvency
proceedings in South
Africa and we have yet to
be paid for our work. We
have a formal supplier
contract in place but is a
claim against the company
subject to UK or South
African law?

Your claim should be dealt
with through the South
African insolvency process.
This is the usual way in
which insolvencies work,
especially those in
Buropean Union,
Commonwealth or common
law countries. The
expectation is that all the
company's assets will be
realised by the officeholder
(wherever the assets may
be located) and that all the
creditors’ claims will be
considered together,
wherever the creditors’
location. The liguidator
will decide whether to
accept or reject your claim.
He may need to consider
whether the terms of the
agreement between you
and the company are
subject to English or some
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other law. This could be a
difficult question if the
terms of the contract do
not address this expressly.
Your agreement may state
that any dispute will be
subject to the “exclusive
Jjurisdiction” of the English
(or some other) court. But
this is likely to be
overridden by the South
African insolvency process.

You will need to take
further advice if the claim
is rejected. If you expect
there to be a dispute, you
should ask your lawyver to
advise whether you should
try to seek an English
judgment before lodging
your claim in the
insolvency.

Carolyn Jones is a
partner in the banking
and finance team at
Matthew Arnold &
Baldwin, a law firm

Worth suing a
poor company?

We are having a legal
dispute with a company
that carried out a contract
at our premises. The work
was sub-standard and has
since been condemned as
needing replacement by an
independent inspector.
Although we feel that we
have a very strong case,
the company's accounts
show only half the amount
in assets that we would be
suing for. Can we carry on
with the litigation process
and what would be the
likely outcome if we won?

You cannot get a quart out
of a pint pot. You could
continue the litigation and
geek judgment for the full
amount of your claim but
you may not recover the
judgment debt and perhaps
not even what you have
spent so far. You might
have to force the company
into liquidation to make
any recovery - but, as a
judgment debt is not a
secured debt, you will be
some way down the
pecking order. You will

rank behind any creditors
with a charge over the
company's assets (the
secured creditors) and
alongside other unsecured
creditors. You could try to

enforce a judgment by
applying to the court for a
charge over the company’s
assets, making you a
secured creditor. The
secured creditors are paid

first and unsecured
creditors only get paid if
there is any remaining
equity in the company's
assets. Have the directors
been complying with their

| responsibilities? If not, you

might have a claim against
them personally.

You can also draw a few
lessons from this
experience. First, check
work before paying for
anything. Review the
financial strength of those
with whom you do
business. And, finally,
don't throw good money

| after bad by litigating

against a company with no
money to pay.

Victoria Boundy is a
Imwyer and Ronnie Fox is
principal at Fox Solicitors
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