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What happens if an employee quits without notice?

2

Jonathan
Moules
Business
Questions

What are the implications
of an employee “walking
out” after a disagreement
over alleged “unacceptable”
conditions imposed by an
employer? The contract of
employment expects one
month's notice to be given

by either party.

If an employee walks out
without giving notice, the
employer is usually entitled
to stop pdying the
employee’s salary
immediately and to recover
from him or her the cost of
employing a replacement
during the notice period.

In some exceptional
circumstances, an employee
may resign without notice
if an employer has broken
the employment contract in
some fundamental respect.
For example, unilaterally
Imposing unacceptable
conditions relating to an
employee’s benefits or
duties would be a
fundamental breach, or
“repudiation”, of the terms
of employment by the
employer. By acting
promptly in these
circumstances, employees
can choose to treat
themselves as
constructively dismissed.

Following constructive

dismissal, a former
employee can claim
damages based on what
would have been earned
during the contractual
notice period. However,
employees are obliged to
take reasonable steps to
mitigate their loss, such as
looking for another job. .
“*Non-compete” and other
post-termination clauses no
longer apply. A
constructively dismissed
employee with more than a
year's continuous
employment also can claim
compensation of up to
£66,200.

So, employers need to be
sure that changes in
conditions are reasonable.
A good time to make
changes is when salaries
are being reviewed,
Catriona Wait and Ronnie
Fox work for Fox, a
London-based law firm

How do we
allocate shares?

| founded a tech company
last year with a friend. We
have been funding the
business for the last 12
months using our savings
and credit cards. But we
have now built the
technology and undertaken
a beta launch - so our
intention is to raise
investment for the next
phase of development. We
have found some investors
who would like to buy
shares in our company.
What should we expect to
give them if they decide to
invest?

There are no hard and fast
1rules in this area. As a
general principle,
investments firom friends
and family tend to come
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with fewer strings attached
than investments from
angel investors and venture
capitalists (VCs).

At the most basic level,
yvour investors will expect
some shares in exchange
for their investment in the
company. You will have to
negotiate with each
investor to agree the
percentage of shares in
your company that they
could receive.

You will need to be
realistic and consider their
offer in the context of a
current, fair valuation of
the business, rather than
your expectations of a
future market
capitalisation.

The smaller the level of
investment, the simpler the
deal should be. Otherwise,
the costs involved in
implementing the deal will
be disproportionate to the
investment. For example, if
some friends and family are
investing a few thousand
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pounds, they may receive
ordinary shares in your
company, but nothing else.

If, however, the
mmvestment is a six or
seven figure sum from
angel investors or VCs,
they will typically demand
more than just a few
ordinary shares.
Commonly, they will ask
for additional rights, such
as a seat on the board of
directors, preference shares
carrying dividend rights
and the right to veto
certain matters, such as the
sale of the business.

Either way, it's worth
becoming familiar with
some of the jargon so that
you understand your
commitments.

Investors may talk about
a “Liguidation Preference”,
This is a repayment to
investors of their original
investment when the
business is sold or floats on
the stock market. The
mmvestors receive this on
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top of the price for their
shares.

You may also hear about
“Good Leaver/Bad Leaver”
clauses. These are a way of
forcing founders to transfer
their shares if they leave
the company early. They
help to protect the interests
of investors who are
backing the management,
its vision and its ability to
deliver on the business
strategy as much as
backing the business itself.

So there is plenty to
think about, and it is well
worth speaking to your
lawyers at an early stage to
help vou navigate the
process.

Good luck with securing
the investment you need
and with growing your
business.

Barry Vitou is a corporate
partner at legal firm
Winston & Strawn and runs
wwuw.bootlaw.com, a free
monthly legal bootcamp for
technology businesses

Can I be sued
for a car crash?

Recently, one of my
employees was involved in
a car crash on her way to
a business meeting and
suffered whiplash. She is
now threatening to sue me
for damages as she claims
the injury was caused in
the course of her
employment. But surely

the dispute is between her
and the other driver?

There are several factors
that will determine where
liability lies. If vour
employee caused the
accident through her
driving, then the courts
will deem the accident her
responsibility — unless she
has to drive as part of her
job and she can show that
you failed to ensure that
she was a competent
driver.

If the accident was
caused by a vehicle
malfunction, then you will
only be found liable if you
have control over the
vehicle - ie, if you provided
it to your employee or
agreed to maintain it.
However, if she owns the
vehicle and is responsible
for its maintenance, recent
case law suggests that the
employer will not be found
liable as it did not have
control. If this is the case,
you will be able to defend
the claim.

Kirsty France is a solicitor

in the commercial insurance
team at Weightmans, a law
firm
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Please send your questions to
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